ESA – Support Group Appeals
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Please note: This Guide is only for decisions made from 28th October 2013.
Employment and Support Allowance:  Support Group Appeals

Employment and Support Allowance (ESA) claimants who score sufficient points after a medical assessment are placed in one of two groups – the Work Related Activity Group (WRAG) or the Support Group. This is a short guide about what your options are if you have been placed in the WRAG and believe that you should be placed in the Support Group. Because it is a summary and the law is complicated (and changes) you may want to get further advice. If you have not scored enough points at the medical assessment please see the leaflet called “Employment and Support Allowance:  Appealing against a decision”.

Differences betwen the Work Related Activity Group and the Support Group?

· In the WRAG Jobcentre Plus believes that eventually with help you will be able to work. For this reason you are sent to ‘Work Focused Interviews’ to draw up an action plan of how you can move into work. 

· In the Support Group there is an acceptance that you will not be able to work and Work Focused Interviews are therefore not relevant. 

· The Support Group ‘Additional Component’ is more money than the WRAG Additional Component. 

· For Income Based ESA claims an extra amount is also payable in the Support Group.

· The Contribution Based version of ESA is limited to 365 days in the WRAG but this limit does not apply to those in the Support Group.

How do you get placed in the Support Group?  

The most common way of being placed in the Support Group is after a medical assessment. There are essentially two medical tests. 

· Limited Capability For Work Assessment (LCFWA) is the first test.  This is made up of a points system for seventeen physical and mental activities. There are a small number of exemptions from the test and some exceptional circumstances rules. If you pass this test you will be eligible for the WRAG unless you also pass the second test.

· The second test is the assessment for the Support Group. It has a confusingly similar name – the Limited Capability For Work Related Activity Assessment (LCFWRAA). Both tests are carried out at the same assessment. The assessment for the Support Group has a total of 16 activities and if it is decided that at least one applies in your case you are placed in the Support Group. There are similar exemptions and exceptional circumstances as in the first test. 

The internet links at the end of the guide have the full details of the points system, the Support Group activities, and the exemptions and exceptional circumstances rules.

Some people are placed in the Support Group or WRAG without a medical assessment. This can be done on the basis of a Fit (Sick) Note or because a doctor has been approached for more information. This sometimes happens when someone is ‘migrated’ from Incapacity Benefit or Income Support onto ESA.

What if my condition worsens or I have a new condition?

If your condition worsens or you have a new condition and think that you should now be placed in the Support Group contact Jobcentre Plus and ask them to look at your case again. This is called requesting supersession.

Please note, that if you appeal or ask for a supersession it is always possible that Jobcentre Plus or an appeal tribunal could decide that you should not be in the WRAG but are capable of work.

Appeals 

For decisions from 28th October if you disagree with a decision and wish to dispute it you can no longer just appeal. You have to first write to the department and ask them to reconsider their decision that you should be placed in the WRAG. It is called a ‘mandatory re-consideration request’. This must be done within a month of the date of the decision. Late applications can be considered if there is a good reason for a late application. Mark your envelope mandatory re-considerations. 

It can take six to twelve months to get to a tribunal hearing so it is obviously better to try to get the decision changed at the re-consideration stage rather than wait for an appeal hearing. If you can:-

· Identify the Support Group activity or activities which you believe apply to you and explain why.

· Submit relevant medical evidence. 

· Explain if you believe any of the exceptional circumstances are relevant to you.

Jobcentre Plus will look at their decision again and will normally ring you to explain and discuss the decision. There is currently no time limit for Jobcentre Plus to make a re-consideration decision. 

After Jobcentre Plus has re-considered the decision they will issue two copies of a ‘mandatory reconsideration notice’. This contains information as to how to appeal against the re-consideration. 

If you are unhappy with the mandatory re-consideration you have one month to send in the new appeal form ‘SSCS1’ directly to the HM Courts and Tribunal Service. This is called ‘direct lodgement’. You have to enclose one of the mandatory reconsideration notices. The new form can be obtained, Sheffield Citizens Advice or the tribunal service website:- 

www.justice.gov.uk/forms/hmcts/sscs. 

Preparing for your hearing.

There is currently no time limit for the DWP to produce appeal papers but they say they will respond within 28 days of the appeal from October 2014.The appeal papers will contain the reason for the decision, a copy of the medical report on which the decision was based, and the Support Group activities. As soon as possible after you have received the papers you should send further details to the tribunal service.  For example:-

· The appeal papers should contain the details of the re-consideration process but is there anything you want to add?

· Comment on any parts of the medical report that you disagree with.

· You can ask your doctor or any other health professional for a letter supporting your appeal.  It is a good idea to give your doctor or health professional details of the Support Group activities and to state which activity or activities apply to you.

Remember the tribunal can only look at how you were at the date of the decision that you should be placed in the WRAG.  So if things have changed since then the tribunal can’t take that into account. You may want to get advice on this issue – see the Further Help section at this end of this leaflet.
What happens at the hearing?

Although the Tribunal Service head office is in Leeds the hearings will usually be in Sheffield.  They are at Sheffield Magistrates’ Court, but they are not part of the criminal court system. Generally you are more likely to win if you go so you can answer their questions.  Otherwise all they will have are the papers.

They usually last about forty minutes.  The tribunal is made up of a judge and a doctor.  There is very rarely anyone from Job Centre Plus there.  They will ask you questions.  There is no medical examination.  You can take someone in with you (a friend, relative or support worker etc).  Although the tribunal want to hear from you they can also speak to the tribunal.

After the hearing.

You are normally given the decision on the same day.  If you disagree with the decision you can only appeal against it on a point of law.  The first stage is to write to the Tribunal Service to ask for a copy of the statement of reasons and record of proceedings.  You must do this within one month of the hearing.  You may want to seek advice on these issues - see below.

Further Help

If you need to talk to an advice worker you can find your nearest advice centre on the Advice Sheffield website:

http://www.advicesheffield.org.uk/ 

or ring Sheffield Adviceline on (0114) 2055055

Useful links.

· http://www.adviceguide.org.uk/england.htm
· http://disabilityrightsuk.org/employment-and-support-allowance-overview
· www.cpag.org.uk/content/new-appeals-rules-and-procedures 

· http://www.benefitsandwork.co.uk/   (A limited amount of information is available free.  To access all the contents there is a joining fee).

Other Employment and Support Allowance guides

If you wish to appeal about being placed in the incorrect group, we have produced a separate guide, ‘ESA Appealing against a decision that you have failed the limited capability for work test’. We have also produced a guide on ‘ESA medicals and what to expect’. These are available from Sheffield Citizens Advice.
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